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Graham applies retroactively because it created a new rule of substantive law. In
general, a case announces a new rule "if the result was not dictated by precedent existing
at the time the defendant's conviction became final." Teague v. Lane, 489 U.S. 288, 301,
109 S. Ct. 1060, 103 L. Ed. 2d 334 (1989). In Teague, the Court cited Ford v.
Wainwright, 477 U.S. 399, 106 S. Ct. 2595, 91 L.Ed.2d 335 (1986), as an example of a
case establishing a new rule. Ford held that the Eighth Amendment prohibits the
execution of insane prisoners. 477 U.S. at 410. Like Ford, Graham announced a new
rule. It "involve[d] an issue the Court ha[d] not considered previously: a categorical
challenge to a term-of-years sentence." Graham, 560 U.S. , 130 S. Ct. at 2022. The

rule announced in Graham is substantive since it "alters the range of conduct or the class
of persons the law punishes" by prohibiting life sentences for juvenile non-homicide
offenders. See Schriro v. Summerlin, 542 U.S. 348, 353, 124 S. Ct. 2519 159 L.Ed.2d
442(2004).
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0-3. GUADALUPE'SSENTENCE VIOLATES THE EIGHTH
AMENDMENT'SPROHIBITION AGAINST CRUEL AND
UNUSUAL PUNISHMENT

1. Guadalupe's 92 year sentence is indistinguishable from
a "life" sentence.
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5 See Terry Williams v. Taylor, 529 U.S. 362, 406, 120 S. Ct. 1495, 146 L. Ed. 2d 389
2000) ("A state court decision will also be contrary to this Court's clearly established
precedent if the state court confronts a set of facts that are materially indistinguishable
from a decision of this Court and nevertheless arrives at a result different from our
precedent.").
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citing Roper v. Simmons, 543 U.S. 573, 125 S. Ct. 1183, 161 L. Ed. 2d 1 ( 2005))

21



As discussed in Guadalupe's opening brief, the legislature has recognized that
Washington's mandatory minimum sentences prevent trial judges from taking juvenile
differences into account. Brief at 23. This type of sentencing scheme, which treats all
offenders who commit a certain crime as equally culpable, is inconsistent with what
research now tells us about juvenile offenders.
8

See Graham, 560 U.S. ___, 130 S. Ct. at 2027 (a life sentence "deprives the convict of
the most basic liberties without giving hope of restoration, except perhaps by executive
clemency- the remote possibility of which does not mitigate the harshness of the

0



6. Guadalupe's affidavit and the affidavits submitted with
the reply should be considered by the court.
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differences between juveniles and adults and what that means in the legal
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harsh adult sentences.' 3

12 This provision does not apply to juveniles automatically declined to the adult system.
13 See Campaign for Youth Justice, State Trends: Legislative Victories from 2005 to
2010, Removing Youth from the Adult Criminal Justice System, available at
http://www.campaignforyouthjustice.org/documents/CFYJ State Trends Report
pdf (last accessed Dec. 10, 2011); From 2005 to 2010, 15 states changed their state
laws to increase legal protections of youth and, as of January 2010, policy reforms were
in progress in at least nine more states.





14 (

1st degree assault, 1st degree assault of a child, 1st degree rape, 1st degree kidnapping,
I st degree manslaughter, 1st degree murder, 2nd degree murder, homicide by abuse). See
RCW9.94A.030 (45).
15 RP refers to the Record of Proceedings in State of Washington v. Guadalupe Solis -
Diaz, Lewis County Superior Court, No. 07-1-00543-3.
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2d at 221-22 (Madsen, B., dissenting). 17 In those jurisdictions, Guadalupe

mMonyytateoboveudontedutatutoryoxuluoioubupmUmNn&jupeoUeuourtjudndicbou
Bnwever, states vug' on the ago and offense types that require automatic adult
jurisdiction. For example, in Massachusetts, only offoodcm charged with murder
committed at the age of 14 or older are excluded automatically from juvenile court
jurisdiction. Mass. Gnn.LawnCb. 119,@74.
o

Citing Ford v. State, 330 Md. 682, 710, 625 A..2d 984 (Ct.App.1993) (refusing to
uphold trial court's application of doctrine of transferred intent and overturning assault
convictions where defendant threw rocks u1 moving vehicles; noting that the "purpose uf
transferred intent is to link the mental state directed towards an intended victim, i.e., the
intent to kill, maim, or disable that perm/u, with the actual bmxn caused to another
pemoo...`); State v. Hinton, 227 Conn. 301, 3I7-18, 63O /\.2d 593 (l908) (declining tu
apply doctrine of transferred intent and overturning defendant's attempted murder and
Do¢ degree uyomu|t convictions for one injured victim and one uninjured viodou of
shooting); People v. Bland, 28CalAtb]l3,326-27 121 Cal.Bptr.2d546,48P.3d1107
2002) (bolding doctrine of transferred intent does not extend to "Unintended victims to
an inchoate crime like attempted mncdcr`; noting that ^8̂Ohe crime nC attempt sanctions
what the person intended to do but did not ucuwmpliob, not unintended and
u0000umpUabcdpntential consequences."); State v. Johnson, 205 Ariz. 4l3,4l7-l8,72
P.3d 343 (2003) (declining 0o uphold thuJ court's application of doctrine of transferred
intent; holding that it cannot be presumed from defendant's shooting at one person that he
also intended to you,e bystanders); Ramsey n State 56 P.3d 675, 081'82 (Alaska



Ct.App.2002) (rejecting State's attempt to use doctrine of transferred attempt to convict
defendant of attempted murder for injured shooting victim).
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21 There are exceptions which do not apply here, such as when one assaults an officer.
See O.R.S. §§ 161.605; 163.190; 164.365; 163.190.
22

Notably, if Guadalupe were charged with the same offenses today, Washington law
would allow him to be transferred back to juvenile court if the prosecutor agreed. See
RCW 13.04.030.
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23 Statistics current as of end of year 2010.
24 The State points out that many defendants who receive lower sentences do so because
of plea deals. Response at 24-25. Though by nature plea deals provide for lower
sentences than trial, they do say something about the appropriate and necessary
punishment for certain crimes. As evidenced by Guadalupe's plea offer, the State's

E



position was that 15 years imprisonment was sufficient to serve the purposes of the SRA,
See App. 8 (Plea Offer). Yet Guadalupe received life in prison after being convicted at
trial.

IM



Further, defense counsel representing juveniles charged as adults

25 As discussed in Guadalupe's opening brief, his sentence does not serve even one of the
SRA's goals. Brief at 21-23.
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Further, after deciding to run the drive-by count concurrently, he stated "And that's the
only place..." (before being interrupted by the prosecutor), indicating he was searching
for other areas to address. Id. at 5.
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Kim Ambrose, WSBA # 19258 Dylan Tessier, Law Student
Attorney for Guadalupe Solis Diaz
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5. 1 worked with Jr. in the special education classroom from 2006 to 2007. He was

and Sherry Evans, the other classroom teacher. Some kids are disrespectful ariM

It • It

6. In my years • teaching, I've seen how kids can get involved in gangs and feel

trapped. I remember one time I told another young gang member that he had

detention just • he would have an excuse not to attend a "face-off' after schol
The kid just smiled and thanked me. I'd given him a way out, at least for that day.

I feel that Jr. was a young kid who got caught up in a gang. I knew he was a gang

member, but he never brought it into my class.

7. 1 remember one night I was driving and saw Jr. walking in the dark. I drove up

behind him and honked the hom, and he jumped about a mile. Even though Jr. was

A - I - 0 • . I .. • . • 1 00
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8. There were times when Jr. missed a lot • school. I know there was a period •

time he was living away from home. He would often come to school very tired

and would just want to put his head down and sleep. He struggled with his work,

but when we held him to it, he was willing to work hard.

9. Jr. was very close with his sister Stephanie, who was also in the class, but he didn't

talk about his home life. From my experience working with kids, I am pretty good

11. 1 would have spoken at Jr.'s sentencing if I'd been asked. I would have told thi

1111 eApenence wal jr. and asked him not to lock Jr. up tor the rest of

his life. I know that what he did was wrong and he could've killed someone, but

he didn't. I don't think it's right that he has a life sentence. There are people who

have killed and received less time. People at school still talk about "the kid who

got 92 years." Even people who don't know Jr., if you tell them about the crime
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I DECLARE under the penalty of petJury of the laws of the State of Washington that the

foregoing is true and correct.

DATED this _Oday of December, 201 at Centralia, Washington.

RobinIJacques
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nVe enougn crecuts or gooa enougn graaes to enter Mg

but they could not stay in the middle school. Jr. was one of the nicest students in

that group. He was always polite and respectful. He worked hard and never gave

me any problems. He always seemed very protective of his family.

4. 1 knew Jr. was associated with a gang, but I was never afraid ofhim at any time.

know that his mother and his sister, Stephanie, were very concerned about him. I

his life in prison.

I DECLARE under the penalty ofperjury of the laws of the State of Washington that the
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ninth grade. I worked as an Educational Assistant in the class and worked one-on-

one with the students as needed to make sure fte-y were understanding, tYe lessons,
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I DECLARE under the penalty ofperjury of the laws of the State of Washington that the

foregoing is true and correct.

DATED this day of December, 2011, at Washington. _

0

Phillip Geary

Declaration ofPhillip Geary - 3
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counselingplan. His main goal was to work towards his high school diploma. His

IM

6. Although Guadalupe had difficulty identifying and labeling his emotions, a problem

7. Despite these challenges, Guadalupe was committed to counseling from the very

8. We discussed Guadalupe's gang affiliation and why he'd felt the need to become part

9. We also identified other vulnerabilities forjoining a gang. These included negativA
0
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14. In my opinion, Guadalupe's sentence of 92 years was extremely excessive. In my 21

I

DATED this Oq day of December, 201 at Washington.

I

JA , , - ! j
Zelma Russell
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called Child Protective Services. When Jr. was around nine or ten years old, he

started asking me questions like what kind of liquor I liked and why his mother

went out all the time and came home druA.

5. Jr. grew up mostly around women. I always felt bad because I knew he needed a

male figure in his life. His father was never around. When Jr. was young, he

asked me why his father didn't want him. Later, when he was about thirteen and

for a while. Jr. went with him a few times, but his father wouldn't even talk to him

or pay attention to him while he was there. Jr. went alone the first time, but after

that he refused to go without his sister Stephanie. It felt like we forcing Jr.'s

take him, and I think Jr. could tell. Elizabeth stopped sending him to stay with
his father after a while because it was senseless. I

when he got his GED a few years ago. He was so proud when he told me, and he

sent his diploma to his sister Stephanie.

8. 1 wish I'd had the chance to talk at Jr.'s sentencing. I would've told the judge that
the Jr. I know is loving and caring. Whenever I was sick  needed something, he

M

hospital. He loves his sisters and is always protective of them. I know that in
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needs to be punished and I accept that. But I think that 92 years is too long. I just

wish Jr. had a chance someday to prove that he is a good person.

I DECLARE under the penalty ofpenury of the laws of the State of Washington that the

foregoing is true and correct.

DATED this L'V_ day of December, 201 at Taholah, Washington.

Y-1 =SjLVL.'e (S
Rosela Rangel
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5. Jr. has always been really close to his sisters and very protective of them.

Sometimes when the kids would lie to me, I'd put Tapatio hot sauce on their

fl. When the kids were growing up, I worked a lot so I could take care of them.

Stephanie wouldn't tell me where Jr. was. He came from near the park and I coulm

smell marijuana. I knew that Jr.'s friends were bad influences, so when he went to

their houses I'd always try to go get him and bring him home. One time I went to

get Jr. and the friends' mom slammed the door in my face. I eventually quit
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8. When things started getting out of control, I called Jr.'s father to come get him. Jr.

spent one week with his father, his step-mother, and their two sons, and then his

father brought him back. I told him he needed to take Jr. for another week, but Jr.

11

0 a

Stephanie were. Jr. would sometimes ask why I sent him to his father's house

I
cince his father wouldn't even talk to him. The last time Jr. saw his father was ca

his 14th birthday.

9. Jr. was about 15 when he got involved in a gang. His cousins were involved in

gang stuff and I think it influenced him. One of his older cousins, who eventually

got out of the gang, still blames himself to this day for introducing Jr. to it.

10. Jr. spent some time in juvie, mostly for truancy. He really did want to stay in

school but he couldn't seem to do it. If he tried to avoid fights, there wams all
someone who would continue to provoke him.

11. During Jr.'s trial, I remember talking to his lawyer maybe twice. I remember him

asking me questions about what happened the night of the crime. Then he asked

me those questions during trial. I couldn't watch the trial because I was a witness,

but I was present when Jr. got the guilty verdict. I didn't know about the

sentencing date. The next time I saw Jr. after the verdict was when he was at

Green Hill School, after he'd. .1 been sentenced to 92 years. I don't

12. Jr. spent some time at Green Hill School before he got transferred to the

Washington State Penitentiary. When he was in Green Hill, we got to visit him a

ISM
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lot because he was close to home. Since he's been in prison, I haven't seen him.

He does write and send cards, and I sometimes talk to him on the phone.

13. If I'd had the chance to speak at sentencing, I would've said everything that I've

said right now. I just wished the court would've asked me about Jr. and what ki

of life he had, so he could've understood where he came from before he gave 921
I was a single mother raising three kids on my own and I worked a lot in Jr.'s life

to support him and his sisters. I did my best, but if I had to raise my kids again, I

would do it a lot different.

14. 1 think Jr. is a good kid. He has a good heart and soul and spirit. I remember one

letter he wrote to me from prison. He was remembering the time we had studied

I
i I I

s TrunessesTriffen Jr. was a5ouT six or seven years oict. Jr. liact askect

me what God looks like and I had told him no one knows what God looks like

IM

lives.
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7. To the extent possible, I keep the client's family informed and involved. In those

cases where the client consents and the family is supportive, I ask the family to

meet with me and my social worker in an effort to obtain a complete social history

ofthe client Family members are often helpful in locating and accessing records.MI :
nil Where applicable, the expert may also meet with the family.

8. My first goal in such a case would be to try to negotiate a plea bargain whereby the
child is remanded back into Juvenile Court. I have been able to, and I am aware. of

cases where my colleagues have also been able to, negotiate a plea bargain 'in"

which the prosecutor was willing and able to reduce the charge to a non-declinable

MI : offense (for example robbery in the first degree down to robbery in the secorm
24 degree), before the client's 18 birthday, thereby returning the client to Juvenile
25 Court.
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b. It appears from the documents that I have reviewed here that Mr. Solis Dim



23 Bruton issues and accomplice liability.
24 12. 

If the client is convicted, the same issues form the basis to request an exceptional
25 sentence below the standard range, The following. statutory mitigating
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EDUCATION

J.D., Gonzaga University School ofLaw, May 1990
Honors and Activities: Research Editor, Gonzaga Law Review; Linden Cup Competition
moot court)

B.A., English, University of Washington, December 1982
Honors and Activities: Dean's List, Drama, Photography

PROFESSIONAL ACCOMPLISHMENTS/ ENGAGEMENTS/ AWARDS
Member, Washington Supreme Court's list of attorneys qualified for appointment in death
penalty cases at the trial level

Faculty member, King County Office of the Public Defender's Trial Advocacy Seminar, May
200•

Faculty member, Washington Defender Association's Trial Advocacy Seminar, November 2007



Faculty member, Washington State Office of Public Defense Statewide Trainings, June, July and
September 2007

Recipient, WSBA's Random Acts of Professionalism Award

PROFESSIONAL ASSOCIATIONS
MjahjWon Association
Washington Defender Association
National Legal Aid and Defender Association

INTERESTS

Photography, Hiking, Volleyball
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NAME: b— 

STATE'S PROPOSED OFFER (

A
I

1>-' Cause No.: < 43— Prosecutor

w .r - ? - 7Attorney; Date:

Charge(s): Pj S.5 + T ) e —u,L

On plea to: _ As I T : L + AU. I Jk -5

SRA Criminal History: WLILj -A

Community supervision/placement:
months, to commence upon release from custody or within 72 hours of sentencinig

DATE OFFER EXPIRES: I -..I, / —o *7 ANY CHANGE OR EXTENSION OF THIS OFFER MUST BE IN
WRITING - THIS OFFER IS SUBJECT TO REVOCATION AT ANY TIME PRIOR TO EXPIRATION IF NOT
PREVIOUSLY ACCEPTED - OFFER EXPIRES AT OMNIBUS OR ABOVE DATE - WHICHEVER IS SOONER
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RELEASE REASON

RELEASE Conditional Full Transfer to
YEAR Commutation Pardon Pardon EMP TOTAL

2000 3 3

2001 1 1

2002 1 1

2003 4 4

2004 4 1 1 6

2005 1 1 2

2006 1 1 2

2007 2 2

2008 1 2 3

2009 2 7 9

10 10

TOTAL 91, 3 2 19 43
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Count number of  r 1. OR r M 1 Class Fe • al 1. r on or r. • '.l

119/ 03/2011 ,

Conviction is based upon a plea of Guilty on 11/29/2011.

Sentencing Guide

The Crime Severity Classification (CSC) on Count Number 1 is 6 and the Criminal sttory Classification
C)is.
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M316 of OhMM vs. 8a No Q
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r

The court finds reason(s) for a dispositional departure, as stated on the record, This depart= is pursuant
the fbllowing factor(s):

Stipulation of the parties.
Defendant was on ( parole Y ! ' 3 : ! t. t crime wasco

Sentence In1 1 1

De
Uidess this orderd re R se items to defendan se items - forfeited : of Tillamoo
Narcotics : tl

Incarceration

R ' 1 :  R':  1 °.: 1 } ': • ! :'- ! i  . i '. • ':. f r ', 1 • :: . • • :' : If_ :.

Defendant is remanded to the custody of the Tillamook County Shaiff for transportation to the Oregon
Department of Corrections for service of this sentence.

Post-Prison Supervision

I
r • Y':.  ! . ' ! R ! } r t ' f I ! } • f : E : R 1 k f [:: t ': ' i I':' I

Stitutory Provisions . ..
r ! • : ": f •. :• } ', } ! ! r. f Y :': : • : IY R i! ! 1 lY:. f I '. } 7: t i  ' 1 r...

r1 its

1 :: 1 i :.. I } ', • : E = ! ': ! ' : ' 1 : I ': ! ! / : 1 '': f 1 f. i 1 ' - • M ! M } 1 -.: . .

et to determine restitution cI

Count number 4, Recklessly Endangering Another Person, ORS 163.195, a Class A Nfisdemeanor, committed
o or about09103/2011.

Defendant is sentenced to the custody of Jail for a period of 365 day(s). Defendant is remanded to the custody
of re Tilla County 1 for f ii +:r! o the Supervisory f• } of Y sente

De may ; - credit r time . JAJOL TWE TO BE ! COUNT 1 Ii ! TM
dema be • ! 1 by the author for an form oasanction

authorized 'f • . and R 1 : 1 spa an requ pertfees,

5an -,r {.



1 31

on or about 09/03/2011.

Ddmdant is sentenced to the custody of Jail for a period of 365 day(s). Defendant is remanded to the custody
of the. Tillamook County Sheriff for tmnsportation to the Supervisory Authority for service of this sentence.
Defendant may receive credit for time served. JAXL TZW TO BE CONCURRENT WITH COUNTS 1 & 4 & 5

6 IN TFUS CASE.The defendant may be considered by - the superviiory authority fbr any form of alternative
sanction authorized by ORS 42.3.478, and defendant shall pay any required per them fees.

COUNTS DISPOSED WITH NO CONVICTION

Count # 3, Menacing, is Judgment Dismissal Criminal.

141314111!04111 M73;
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risk of serious physical to Carlos Garcia r

2 l

16 County, State of Oregon, did unlawfully and recklessly create a substanti--fl

19 risk of serious physical injury to Carlos Garcia Merino,

7

101 Laurel Av=ue : mooOrepn 97141
i { FAX(503)842-1802
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contrary to the statutes in such cases made and provided and against the

peace and dignity of the State of Oregon,

Dated, za—

fl,el W. Stevens

lie - put istriy ct Attorney
O 1066

jsteven4c6.tillamook.or.us

1014M.0

am

JONATHAN R. HILL
CircWt Vii Judge
OSB #97546

I

Lisandro Sanchez DOB: 11-19-•0

Fn Custody, Tillamook County Jail

Rose City Defense Consortium

201 Laurel Avenue Tiflmook Orepn 97141
503)8423410 ) rAX(.503)842-1802
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Case Name: / nRe the Personal Restraint of Guadalupe Solis Diaz

Court of Appeals Case Number: 42054-3

U Designation of Clerk's Papers F-1 Supplemental Designation of Clerk's Papers

C) statement of Arrangements

motion:

0 Answer/Reply to Motion:

C Brief:

0 Statement nf Additional Authorities

Cos Bill

0 Objection io Cost uU|

Affidavit

Letter
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0 Copy of Verbatim Report of Proceedings mo. of Volumes:

Hearing mate(s):_______

0 Personal Restraint Petition (Pnp)

0 Response to Personal Restraint Petition

Reply to Response to Personal Restraint Petition

Other:
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